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PER CURI AM

Thomas Joseph Dalton pled guilty, wthout a plea
agreenent, to one count of credit card fraud, in violation of 18
U S C 8§ 1029 (2000). The district court sentenced Dalton under
the federal sentencing guidelines to 105 nonths’ inprisonnment and
announced an alternative sentence of 120 nonths’ inprisonnment

pursuant to our directive in United States v. Hamoud, 378 F. 3d 426

(4th GCir.) (order), opinion issued by 381 F.3d 316 (4th Cr. 2004)
(en banc), vacated, 125 S. C. 1051 (2005).
Dal ton has appeal ed, challenging his sentence under the

Suprene Court’s decisionin United States v. Booker, 125 S. C. 738

(2005). Dalton preserved this issue by objecting to the

presentence report based on Blakely v. Washington, 542 U S. 296

(2004), and our reviewis de novo. See United States v. Mackins,

315 F. 3d 399, 405 (4th Gr. 2003). Wen a defendant preserves a
Sixth Amendnent error, we “nust reverse unless we find this
constitutional error harnl ess beyond a reasonabl e doubt, wth the
Governnment bearing the burden of proving harm essness.” Id.

(citations omtted); see United States v. Wite, 405 F. 3d 208, 223

(4th GCir. 2005) (discussing difference in burden of proving that
error affected substantial rights under harnml ess error standard in
Fed. R App. P. 52(a), and plain error standard in Fed. R App. P
52(b)).



We conclude that Dalton is entitled to be resentenced
under Booker,! as the Governnent concedes.? Al though the Sentencing
Guidelines are no |onger nandatory, Booker nmkes clear that a
sentencing court nust still “consult [the] Guidelines and take them
i nto account when sentencing.” 125 S. C. at 767. On remand, the
district court should first determ ne the appropriate sentencing
range under the CGuidelines, making all factual findi ngs appropriate

for that determ nation. See Hughes, 401 F.3d at 546. The court

shoul d consider this sentencing range along with the other factors
described in 18 U.S. C. § 3553(a)(2000), and then i npose a sentence.
If that sentence falls outside the CGuidelines range, the court
should explain its reasons for the departure as required by 18
U S C 8 3553(c)(2)(2000). 1d. The sentence nust be “within the
statutorily prescribed range and . . . reasonable.” 1d. at 547.
As Dalton raises no issues on appeal relating to his
conviction, we affirmhis conviction, vacate the sentence i nposed
by the district court, and remand for resentencing consistent with

Booker. See Hughes at 546 (citing Booker, 125 S. C. at 764-65,

Just as we noted in United States v. Hughes, 401 F.3d 540,
545 n. 4 (4th CGr. 2005), “[w e of course offer no criticismof the
di strict judge, who followed the | aw and procedure in effect at the
time” of Dalton’ s sentencing.

2While the Governnent seeks to have this court inpose the
district court’s stated alternative sentence, we find that such
action on the part of this court would unduly constrain the
district court’s authority to inpose a revised sentence.
Accordingly, we decline to do so, leaving the inposition of a
revi sed sentence for the district court’s plenary consideration.
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767 (Breyer, J., opinion of the Court)). W dispense with ora
argunment because the facts and |egal contentions are adequately
presented in the materials before the court and argunment woul d not

ai d the decisional process.

AFFI RVED | N PART,
VACATED | N PART,
AND RENMANDED




